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NOTE AND COMMENT 



The International Law Association and Its Last Meeting. — The 
twenty-fourth conference of the International Law Association occurred at 
Portland, August 29-31, and immediately succeeded the meeting of the 
American Bar Association, commented on in our November issue, being, in a 
sense, a prolongation of its sessions. This is the second meeting of the Asso- 
ciation in this country. The earlier one was held under similar circumstances 
at Buffalo in 1899. The International Law Association is in reality a child 
of American parents, for it had its origin in the minds of Elihu Burritt and 
James B. Miles, active workers in the American Peace Society. David Dudley 
Field, President Woolsey, Wm. Beach Lawrence, and Emory Washburn 
joined with Mr. Miles in the call which brought the Association into being. 
It was organized at Brussels in 1873, only a few weeks subsequent to the first 
meeting of its fellow, The Institute of International Law. The organization 
of both these bodies was doubtless inspired by contemporary events — the two 
great wars in Europe and America, and the success of the Geneva Arbitration. 
But the character and methods of the two Associations have always been 
distinct. The Institute is composed exclusively of persons "who have rendered 
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eminent service in the development of international law either in theory or 
in practice." Its membership is therefore limited to persons who have pub- 
lished writings of special merit in this field, and its work is purely juristic 
and scientific. The ranks of the International Law Association, on the other 
hand, are open to all persons "interested in the improvement of international 
relations, whether from the point of view of law or of social science," and it 
aims to formulate recommendations likely to have practical influence. The 
Institute abstains from making any direct attempt to influence the action of 
governments or public bodies. Both have rendered eminent service in the 
development of this department of jurisprudence. 

The session of the Association at Portland was well attended, though 
probably the total number present was not as great as at meetings of the 
Association on the other side of the Atlantic. Among the well known 
Englishmen who came were the Rt. Hon. Sir W. Rann Kennedy, Lord 
Justice of Appeal, Sir Frederick Pollock, Sir Kenlemn Rigby, Sir J. H. 
Balfour, Browne, etc. Mr. Justice Kennedy, in the capacity of president of 
the conference, presided over its meetings. Judge Simeon E. Baldwin, of 
Connecticut, the honorary president, delivered the inaugural address. In the 
course of his paper he made some very pertinent and sensible remarks on the 
practical limitations to reform in the law of nations, and the peaceful settle- 
ment of international disputes. They may be read with profit by some of the 
too optimistic friends of the peace movement. 

"The progress of international law in modern times," said Judge Baldwin, 
"has been largely in the direction of preventing war. It has also been largely 
in the direction of ameliorating the conditions which war brings. One is as 
important as the other, for the absolute prevention of war, in however remote 
a future, is to the scientific student of history and psychology impossible, 
unless all nations climb to an equal plane of civilization and morals, and that 
a far higher plane than any nation has yet attained. 

"It must be frankly acknowledged to be precisely here that we find the 
most serious obstacle to the reform and codification of international law. 
The different powers still represent very different states of social advancement. 
Conduct to be confidently anticipated from an enlightened nation cannot be 
reasonably looked for on the part of one yet unaccustomed to follow the rules 
which sound politics prescribe for the just regulation of public duties. 

"Nevertheless the theory of equality between independent nations is the 
very soul of the science which we meet to cultivate." 

Judge Baldwin also alluded to the four recent Hague conferences on 
private international law, and to the fact that the United States and Great 
Britain had not been represented at these conferences, because of the diver- 
gence of Anglo-Saxon and continental theories of jurisprudence on certain 
questions which were there under discussion. He referred more particularly 
to the American and English rule that domicile shall determine status, 
particularly in matrimonial causes. 

"England and the United States," he said, "cannot shut their eyes to the 
fact, for instance, that ten European nations have thus agreed, with respect to 
an institution on which all human society; depends, that, as between their 
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subjects, nationality shall be the criterion of civil rights in respect to assuming 
or dissolving the marriage relation. 

"It is not to be forgotten that whichever standard be adopted — nationality 
or domicile — for the determination of any question of status, the result will 
ordinarily be the same. Pew ever have a domicile in a country to which they 
do not bear allegiance." 

In the interesting program which followed the principal subjects treated 
were, international arbitration, contraband of war, the treaty-making power, 
protection of subjects abroad, and so forth. Dr. W. Evans Darby, Secretary of 
the Peace Society of London, presented his annual review of the progress of 
arbitration during the past year. Of the great value of Dr. Darby's services 
to the cause of peace there can be no question. But his annual review, usually 
presented at the meetings of the Association, would have greater force if he 
were to distinguish between cases of arbitration, properly so called, and cases 
which have been adjusted diplomatically or by commissioners acting in a 
purely ministerial capacity; as, for example, the marking of a boundary. In 
other words, he ought to set apart the cases which are really judicial in 
character. For if law is to be substituted for force in the settlement of 
disputes between nations, the application of legal principles must be mad* 
chiefly, if not exclusively, before courts of arbitration, proceeding according 
to legal forms. If this distinction is kept in mind, we shall not hold any 
unfounded illusions as to actual progress made. 

There were other interesting statistics in Dr. Darby's report. His personal 
investigation shows that the average cost per year of maintaining the Bureau 
of the Permanent Court of Arbitration at the Hague is only about twelve 
thousand dollars — a small sum when balanced against the good results which 
have already come from the mere fact of the existence of such a court. 

The paper which prompted most discussion was that of Mr. Everett P. 
Wheeler, Chairman of the Committee on International Law of the American 
Bar Association. It was entitled, "The Treaty Making Power of the United 
States in its International Aspect." 

Referring to the recent controversy over the treaty rights of Japanese 
school children at San Francisco, Mr. Wheeler pointed out, that to deny that 
the powers of the federal government extend to such a case is in effect to 
raise the old objection, sometimes put forward by foreign critics, that there 
is "no sanction to a treaty made by the United States, and no national power 
capable of enforcing its provisions within the federal limits." 

"I maintain further, that a treaty, when made by the President of the 
United States and ratified by the Senate, is binding upon every resident of the 
United States and every citizen of the republic, wherever he may be, and that 
the President and the federal courts are vested with power to enforce the 
provisions of the treaty, and that it is the duty of Congress to pass all laws 
which may be necessary to carry these provisions into effect." 

Of course there are some limitations to the treaty-making power, implied 
from its very nature. "A treaty must of necessity relate to some matter 
which is a proper subject of international regulation." As was said by Mr. 
Justice Field in Geofroy v. Riggs, 133 U. S. 266 : "It would not be contended 
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that it (the treaty-making power) extends so far as to authorize what the 
Constitution forbids, or a change in the character of the government or in that 
of one of the states, or a cession of any portion of the territory of the latter 
without its consent." But with these exceptions it is not perceived that there 
is any limit to the question which can be adjusted touching any matter which 
is properly the subject of negotiation with a foreign country. With the San 
Francisco incident still in the minds of those present, the subject was certain 
to bring out opposing views. Members from the southern states rose to speak 
in defense of the reserved rights of the states, maintaining that the treaty- 
making power is limited by the distribution of the powers between the federal 
government and the states, and can not extend to matters reserved exclusively 
to the latter. Until the question raised by the Japanese treaty comes before 
the Supreme Court, it must remain an open one. But it would seem that 
the southern members overlooked a line of cases in which that court has held 
that the regulation by treaty of the rights of aliens to succeed to real property 
within the states supersedes state laws opposed to the treaty. (Hauenstein v. 
Lynham, 100 U. S. 483.) 

An interesting paper was read by Mr. Gaston de Leval, adviser to the 
British legation at Brussels, on "Diplomatic Protection of Citizens Abroad." 
Claims based on injuries received in foreign countries arise ex delicto or ex 
contractu. Protection or redress in the former case may be demanded to the 
fullest extent. In the case of claims based on contract, resort to force should 
not be made to obtain their collection. But here the distinguishing test is, 
whether the results flowing from the contract could not have been foreseen. 
"A creditor knows or should know that states may go bankrupt, but not that 
having to pay, they simply will refuse to do so, nor that they will give 
privileges or prior rank to citizens over foreign creditors," nor where the 
claim becomes the subject of litigation that "the administration of justice 
will be tampered with." Speaking generally, "the use of force to collect debts 
is more a political than a legal question." 

Creditors must, in the first instance, resort to the courts for redress. This 
presupposes "a body of independent judges whose good faith and impartiality 
can not be reasonably or generally doubted." 

If the claim becomes the subject of diplomatic consideration, then the 
question may be as to the extent of the liability. In case of delicts, "where 
the fault of the state is voluntary and the damage is the consequence of a 
wilful wrong, there is no reason why the indemnity to be paid should not be 
as complete as possible." If not wilful, then the liability is limited to the 
damage actually sustained. 

A state is liable for the delinquencies of its subordinate agent, where he 
exceeds his instructions, omits to afford protection where opportunity offers, 
is incapable, or unfit, or when in such cases his government fails to take 
correctional measures against him. In cases of claims based on mob violence, 
the rule is that governments are not liable to foreigners injured thereby, if 
all reasonable efforts were made to prevent or control the action of the mob, 
and if redress in the courts is not afterwards denied to the injured persons. 
Mr. Leval appears to think that the law adopted in France and Belgium in 



242 MICHIGAN LAW REVIEW 

1795, and still in force in the latter country, is a good one. This "renders all 
the inhabitants of the city concerned jointly and severally liable to pay com- 
pensation for all public crimes committed against persons and property by a 
mob." And he adds, "although framed in a bygone age, it might still perhaps 
be usefully applied elsewhere than in Belgium." 

Papers on contraband of war were read by Mr. Justice Kennedy and by 
Judge Charles B. Elliott of the Supreme Court of Minnesota; also one by 
Sir Thomas Barclay on the "Most Favored Nation Clause in Treaties of 
Commerce." J. F. B. 



The Extent to Which the Action of Medical Boards May Be 
Controlled by Mandamus. — This question is considered by the Supreme 
Court of Missouri in the recent case of State ex rel. McCleary v. Adcock 
et al. (Nov. 6, 1907), 105 S. W. Rep. 270, and the discussion and conclusion 
therein are such as to warrant notice and comment. It appears that the 
medical law of the state by its terms does not apply to the student who was 
matriculated in a medical college on or prior to a date named, but provides 
that it shall be the duty of the state board of health, which is by law the 
medical board of the state, upon receiving the fee named in the statute from 
such student, to issue to him a license to practice medicine, if he present to 
such board a diploma from any medical college of the state. The relator had 
complied with the requirements of the statute as to the payment of the fee 
and as to the presentation to said board of a diploma from a medical college 
of the state, and he claimed to have complied with it as to the time of his 
matriculation in a medical college and to be entitled to a license to practice 
from said board. The board, however, denied him a license upon the ground 
that he had failed to produce evidence satisfactory to the board that he was 
a medical college matriculate on or prior to the date mentioned in the statute. 
The relator then began mandamus proceedings, which resulted in an issue 
in the supreme court, upon which testimony was taken by a commissioner 
specially appointed by the court for that purpose. His report, with which 
all the testimony in the case was returned, concluded with the findings that 
the relator had matriculated prior to the date mentioned in the statute, "and 
had established that fact by the great weight of evidence both at the hearing 
before the board of health and before" the commissioner ; that "the board of 
health did not give to the relator's evidence the weight and consideration to 
which it was entitled, and in that respect acted without due regard to the 
legal rights of relator" ; that the relator had complied with all other conditions 
of the statute. The commissioner recommended that the peremptory writ 
issue. The conclusions of the commissioner as to the facts were adopted by 
the supreme court, and a peremptory writ was ordered in accordance with 
his recommendation. 

The respondent board claimed that in deciding the question as to whether 
or not relator was a medical matriculate on or prior to the date mentioned 
in the statute, adversely to relator, it had exercised its discretion in regard 
to a matter within its jurisdiction, and that its conclusion was final. But the 
supreme court, while recognizing apparently that such a board may be 



